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RULES OF THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

Adopted pursuant to An Act to create the Court of Claims, to
prescribe its powers and duties, and to repeal an Act herein named.
(Approved July 1%, 1945, L. 1945, p. 660.)

. TERMS OF COURT

Rule 1. The Court shall hold a regular session at the Capital
of'the State on the second Tuesday of January, May and November
of each year, and such special sessions at such places as it deems
necessary to expedite the business of the Court.

PLEADINGS

Rule 2. Pleadings and practice at common law as modified
by the Civil Practice Act of Illinois shall be followed except as is
herein otherwise provided.

Rule 3. The original and five copies of all -pleadings shall be
filed with the Clerk and the original shall be provided with a suit-
able cover, bearing the title of the Court and cause, together with
a proper deS|gnat|on of the pleading printed or plalnly Written
thereon.

Rule 4. a? Cases shall be commenced by a verified com-
?Ialnt which shall be filed with the Clerk of the Court. A party
iling a case shall be designated as the claimant and the State of
Illinois shall be designated as the respondent. The Clerk will note
on the complaint and each copy the date of filing and deliver one
of said copies to the Attorney General.

b)Y Only a licensed attorney and an attorney of record in
said case will be permitted to appear for or on behalf of any-claim-
ant, but a claimant, although not a licensed attorney, may prosecute
his own claim in person. All appearances, including substitution
of attorneys, shall be in writing and filed in the case.

The complaint shall be printed or typewritten and shall
be ca&moned substantially as follows :
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IN THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

A. B, 1
Claimant

VS. % No.

STATE OF lLLINOIS,
Respondent J

Rule 5. () The claimant shall state whether or not his
claim has been presented’to any State department or officer thereof,
or to any person, corporation or tribunal, and if so presented, he
shall state when, to whom, and what action was taken thereon.

b) The claimant shall in all cases set forth fully in his peti-
tion the claim, the action thereon, if any, on behalf of the State,
what persons are owners thereof or interested therein, when and
upon what consideration such persons became so interested ; that
no assignment or transfer of the claim or any part thereof or in-
terest therein has been made, except as stated in the petition; that
the claimant is justly entitled to the amount therein claimed from
the State of Illinois, after allowing all just credits; and that claim-
ant believes the facts stated in the petition to be true.

(c) If the claimant bases his complaint upon a contract or
other instrument in writing a copy thereot shall be attached thereto

for reference.

Rule 6. (3) A bill of particulars, stating in detail each
item and the amount claimed on account thereof, shall be attached
to the complaint in all cases.

) (b& Where the claim arises under the Workmen’s Compen-
sation Act or the Occupational Diseases Act, the claimant shall set
forth in the complaint all payments, both of compensation and
salary, which have been received by him or by others on his behalf
since the date of the injury; and he shall also set forth in separate
items the amount incurred, and the amount paid for medical, sur-
gical and hospital attention on account of his injury, and the
portion thereof, if any, which was furnished or paid for by the
respondent.

Rule 7. If the claimant be an executor, administrator, guard-
ian or other representative appointed by a judicial tribunal, a duly
authenticated copy of the record of appointment must be filed with
the complaint.

Rule 8. If the claimant die pending the suit the death may
be suggested on the record, and the legal representative, on filing
a duly authenticated copy of the record of appointment as executor
or administrator, may be admitted to prosecute the suit by special
leave of the Court. It is the duty of the claimant’s attorney to



Vil

suggest the death of the claimant when that fact first becomes
known to him.

Rule 9. Where any claim has been referred to the Court by
the Governor or either House of the General Assembly, any party
interested therein may file a verified complaint at any time prior
to the next regular session of the Court. [If no such person files
a complaint, as aforesaid, the Court may determine the case upon
whatever evidence it shall have before it, and if no evidence has
been presented in support of such claim, the case may be stricken
from the docket with or without leave to reinstate, in the discretion
of the Court.

Rule 10. A claimant desiring to amend his complaint, or to
introduce new parties may do so at any time before he has closed
his testimony, without special leave, by filing five copies of an
amended complaint, but any such amendment or the right to intro-
duce new parties shall be gubject to the objection of the respondent,
made before or at final hearing. Any amendments made subse-
quent to the time the claimant has closed his testimony must be
by leave of Court.

Rule 11. The respondent shall answer within thirty days
after the filing of the complaint, and the claimant shall reply
within fifteen days after the filing of said answer, unless the time
for pleading be extended; provided, that if the respondent shall
fail so to answer, a general traverse or denial of the facts set forth
in the complaint shall be considered as filed.

EVIDENCE

Rule 12. At the next succeeding term of court after a case
is at issue, the Court, upon call of the docket, shall set the same
for hearing.

Rule 13. All evidence shall be taken in writing in the man-
ner in which depositions in chancery are usually taken. All evi-
dence,when taken and completed by either party shall be filed with
the Clerk on or before the first day of the next succeeding regular
session of the Court.

Rule 14. All costs and expenses of taking evidence on behalf
of the claimant shall be borne by the claimant, and the costs and
expenses of taking evidence on behalf of the respondent shall be
borne by the respondent, except in cases arising under the Work-
men’s Compensation and Occupational Diseases Acts.

Rule 15. [f either party fails to file the evidence as herein
required, the Court may, in its discretion, proceed with its determi-
nation of the case.

Rule 16. All records and files maintained in the regular
course of business by any State department, commission, board or
agency of the respondent and all departmental reports made by
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any officer thereof relating to any matter or case pending before
the Court shall be prima facie evidence of the facts set forth
therein; provided, a copy thereof shall have been first duly mailed
or delivered by the Attorney General to the claimant or his attorney
of record.

ABSTRACTS AND BRIEFS

Rule 17. The claimant in all cases where the transcript of
evidence exceeds twenty-five pages in number shall,furnish a com-
plete typewritten or printed abstract of the evidence, referring
to the pages of the transcript by numeral on the margin of the
abstract. The evidence should be condensed in narrative form in
the abstract so as to present clearly and concisely its substance.
The abstract must be sufficient to present fully all material facts
contained in the transcript and it will be taken to be accurate and
sufficient for a full understanding of such facts, unless the respond-
ent shall file a further abstract, making necessary corrections or
additions.

Rule 18. When the transcript of evidence does not exceed
twenty-five pages in number the claimant may file the original and
five copies of such transcript in lieu of typewritten or printed
abstracts of the evidence, otherwise the original and five copies of
an abstract of the evidence shall be filed with the Clerk. The
original shall be provided with a suitable cover, bearing the title of
the Court and case, together with the name and address of the
attorney filing the same printed or plainly written thereon.

Rule 19. Each party may file with the Clerk the original and
five copies of a typewritten or printed brief setting forth the points
of law upon which reliance is had, with reference made to the
authorities sustaining their contentions. Accompanying such briefs
there may be a statement of the facts and an argument in support
of such briefs. The original shall be provided with a suitable cover,
bearing the title of the Court and case, together with the name
and address of the attorney filing the same printed or plainly
written thereon. Either party may waive the filing of his brief
and argument by filing with the Clerk a written notice and five
copies to that effect.

Rule 20. The abstract, brief and argument of the claimant
must be filed with the Clerk on or before thirty days after all evi-
dence has been completed and filed with the Clerk, unless the time
for filing the same is extended by the Court or one of the Judges
thereof. The respondent shall file its brief and argument not later
than thirty days after the filing of the brief and argument of the
claimant, unless the time for filing the brief of claimant has been
extended, in which case the respondent shall have a similar exten-
sion of time within which to file its brief. Upon good cause shown
further time to file abstract, brief and argument or a reply brief



of either party may be granted by the Court or by any Judge
thereof.

Rule 21. [f either party shall fail to file either abstracts or
briefs within the time prescribed by the rules, the Court may pro-
ceed with its determination of the case.

EXTENSION OF TIME

Rule 22. Either party, upon notice to the other party, may
make application to this Court, or any Judge thereof, for an exten-
sion of time for the filing of pleadings, abstracts or briefs.

MOTIONS

Rule 23. Each party shall file with the Clerk the original
and five copies of all motions presented. The original shall be
provided with a suitable cover, bearing the title of the Court and
case, together with the name and address of the attorney filing the
same printed or plainly written thereon.

Rule 24. In case a motion to dismiss is denied, the respond-
ent shall plead within thirty days thereafter, and if a motion to
dismiss be sustained, the claimant shall have thirty days thereafter
within which to file petition for leave to amend his complaint.

ORAL ARGUMENTS

Rule 25. Either party desiring to make oral argument shall
file a notice of his intention to do so with the Clerk at least ten
days before the session of the Court at which he wishes to make
such argument,

REHEARINGS

Rule 26. A party desiring a rehearing in any case shall, with-
in thirty days after the filing of the opinion, file with the clerk the
original and five copies of his petition for rehearing. The petition
shall state briefly the points supposed to have been overlooked or
misapprehended by the Court, with proper reference to the par-
ticular portion of the original brief relied upon, and with authori-
ties and suggestions concisely stated in support of the points. Any
petition violating this rule will be stricken.

Rule 27. When a rehearing is granted, the original briefs of
the parties and the-petition for rehearing, answer and reply thereto
shall stand as files in the case on rehearing. The opposite party
shall have twenty days from the granting of the rehearing to answer
the petition, and the petitioner shall have ten days thereafter
within which to file his reply. Neither the claimant nor the re-
spondent shall be permitted to file more than one application or
petition for a rehearing.
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Rule 28. When a decision is rendered against a claimant, the
Court, within thirty days thereafter, may grant a new trial for any
reason which, by the rules of common law or .chancery in suits
between individuals, would furnish sufficient ground for granting
a new trial.

RECORDS AND CALENDAR

Rule 29. (a) The Clerk shall record all orders .of the
Court, including the final disposition of cases. He shall keep a
docket in which he shall enter all claims filed, together with their
number, date of filing, the name of claimants, their attorneys of
record and respective addresses. As papers are received by the
-Clerk, in course, he shall stamp the filing date thereon and forth-
with mail to opposing counsel a copy of all orders entered, plead-
ings, motions, notices and briefs as filed; such mailing shall con-
stitute due notice and service thereof.

éb) Within ten days prior to the first day of each session of
the Court, the Clerk shall prepare a calendar' of the cases set for
hearing, and of the cases to be disposed of at such session, and
deliver a copy thereof to each of the Judges and to the Attorney
General.

Rule 30. Whenever on peremptory call of the docket any
case appears in which no positive action has been taken, and no
attempt made in good faith to obtain a decision or hearing of the
same, the Court may, on its own motion, enter an order therein
ruling the claimant to show cause on or before the first day of the
next succeeding regular session why such case should not be dis-
missed for want of prosecution and stricken from the docket. Upon
the claimant's failure to take some affirmative action to discharge
or comply with' said rule, prior to the first day of the next regular
session after the entry of such order, such case may be dismissed
and stricken from the docket with or without leave to reinstate on
good cause shown. On application and a proper showing made by
the claimant the Court may, in its discretion, grant an extension of
time under such rule to show cause. The fact that any case has
been continued or leave given to amend, or that any motion or
matter has not been ruled upon will not alone be sufficientto defeat
the operation of this rule. The Court may, during the second day
of any regular session, call its docket for the purpose of disposing
of cases under this rule.

FEES AND COSTS '

Rule 31. The following schedule of fees shall apply:

Filing of complaint (except cases under the Workmen's
Compensation Act and the Occupational Diseases
F e R, $10.00
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Certified copies of opinions:

Five pages or eSS, vuuvuveiiiriririiarnnennnnnss $ 0.25

For more than five pages and not more than. ten

0 tee.o. 035

For more than ten pages and not more than twenty
PAGES w it e a e e 0.45

For more than twenty pages.. «v.vvvrnnrenrennses 0.50

Rule 32. Every claim cognizable by the Court and not other-
wise sooner barred by law,* shall be forever barred from prosecution
therein unless it is filed with the Clerk of the Court within two
years after it first accrues, saving to infants, idiots, lunatics, insane
persons and persons under other disability at the time the claim
accrues two years from the time the disability ceases.

ORDER OF THE COURT

The above and foregoing rules were adopted'as the rules of
the Court of Claims of the State of Illinois on the 11th day of
September, A. D. 1945, to be in full force and effect from and
after the first day of November, A. D. 1945.

* See limitation provisions of specific statutes, including Workmen's
Compensation and Occupational Diseases Acts.



COURT OF CLAIMS LAW

AN AcT to create the Court of Claims, t0 prescribe its powers and
duties, and to repeal an Act herein named.

SecTioN 1. The Court of Claims, hereinafter called the court,
is created. It shall consist of three judges, to be appointed by the
Governor by and with the advice and consent of the Senate, one of
whom shall be appointed chief justice. In case of vacancy in such
office during the recess of the Senate, the Governor shall make a
temporary appointment until the next meeting of the Senate, when
he shall nominate some person to fill such office. If the Senate is
not in session at'the time this Act takes effect, the Governor shall
make temporary appointments as in case of vacancy.

2. The term of office of each judge first appointed pur-
suant to this Act shall commence July 1, 1945 and shall continue
until the third Monday in January, 1949, and until a successor is
appointed and qualified. After the expiration of the terms of the
judges first appointed pursuant to this Act, their respective succes-
sors shall hold office for a term of four years from the third Monday
in January of the year 1949 and each fourth year thereafter and
until their respective successors are appointed and qualified.

3. Before entering upon the duties of his office, each judge
shalltake and subscribe the constitutional oath of office and shall
file it with the Secretary of State.

4. Each judge shall receive a salary of $4,000.00 doIIars
per annum payable in equal monthly installments.

; § 5. The court shall have a seal with such device as it may
order.

§ 6. The court shall hold a regular session at the Capital of
the State beginning on the second Tuesday of January, May and
November, and such special sessions at such places as it deems
necessary to expedite the business of the court.

The court shall record its acts and proceedings. The
Secretary of State, ex-officio, shall be clerk of the court, but may
appoint a deputy, who shall be an officerof the court, to act in his
stead. The deputy shall take an oath to discharge his duties faith-
fully and shall be subject to the direction of the court in the per-
formance thereof.

The Secretary of State shall provide the court with a suitable
court room, chambers and such office space as is necessary and
proper for the transaction of its business.
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g, The Court shall have jurisdiction to hear and determine
the f%llowing matters :

A. All claims against the state founded upon any law of the
State of Illinois, or upon any regulation thereunder by an executive
or administrative officer or agency.

B. All claims against the state founded upon any contract
entered into with the State of Illinois.

C. All claims against the State for damages in cases sounding
in tort, in respect of which claims the, claimants would be entitled
to redress against the State of Illinois, at law or in chancery, if
the State were suable, and all claims sounding in tort against The
Board of Trustees of the University of Illinois; provided, that an
award for damages in a case sounding in tort shall not exceed the
sum of $2,500.00 to or for the benefit of any claimant. The defense
that the State or The Board of Trustees of the University of 1li-
nois is not liable for the negligence of its officers, agents, and em-
ployees in the course of their employment shall not be applicable
to the hearing and determination of such claims.

D. All claims against the State for personal injuries or death
arising out of and in the course of the employment of any State
employee and all claims against The Board of Trustees of the Uni-
versity of Illinois for personal injuries or death suffered in the
course of, and arising out of the employment by The Board of
Trustees of the University of Illinois of any employee of the Uni-
versity, the determination of which shall be in accordance with the
substantive provisions of the Workmen’s Compensation Act or the
Workmen’s Occupational Diseases Act, as the case may be.

E. All claims for recoupment made by the State of Illinois
against any claimant.

§ 9. The Court may:

A. Establish rules for its government and for the regﬁ-
lation of practice therein; appoint commissionersto assist the
court in such manner as it directs and discharge them at will;
and exercise such powers as are necessary to carry into effect
the powers herein granted.

B. Issue subpoenas to require the attendance of witnesses
for the purpose of testifying before it, or before any judge of
the Court, or before any notary public, or any of its eommis-
sioners, and to require the production of any books, records,
papers or documents that may be material or relevant as evi-
dence in any matter pending before It. In case any person
refuses to comply with any subpoena issued in the name of
the chief justice, or one of the judges, attested by the clerk,
with the seal of the court attached, and served upon the per-’
son named therein as a summons at common law Is served, the
circuit court of the proper county, on application of the clerk
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of the court, shall compel obedience by attachment proceedings,
as for contempt, as in a case of a disobedience of the require-
ments of a subpoena from such court on a refusal to testify
therein.

§ 10. The judges, commissioners and the clerk of the court
may administer oaths and affirmations, take acknowledgments of
instruments in writing, and give certificates of them.

§ 11. The claimant shall in all cases set forth fully in his
petition the claim, the action thereon, if any, on behalf of the State,
what persons are owners thereof or interested therein, when and
upon what consideration such persons became so interested; that
no assignment or transfer of the claim or any part thereof or in-
terest therein has been made, except as stated in the petition; that
the claimant is justly entitled to the amount therein claimed from
the State of Illinois, after allowing all just credits; and that claim- -
ant believes the facts stated in the petition to be true. The petition
shall be verified, as to statements of facts, by the affidavit of the
claimant, his ‘agent, or attorney.

§ 12. The court may direct any claimant to appear, upon
Teasonable notice, before it or one of its judges or commissioners or
before a notary and be examined on oath or affirmation concerning
any matter pertaining to his claim. The examination shall be
reduced to writing and be filed with the clerk’of the court and
remain as a part bf the evidence in the case. If any claimant, after
being so directed and notified, fails to appear or refuses to testify
or answer fully as to-any material matter within his knowledge,
the court may order that the case be not heard or determined until
he has complied fully with the direction of the court.

§ 13. Any judge or commissioner of the court may sit at any
place within the State to take evidence in any case in the court.

§ 14. Whenever any fraud against the State of Illinois is
practiced or attempted by any claimant in the proof, statement,
establishment, or allowance of any claim or of any part of any
claim, the claim or part thereof shall be forever barred from prose-
cution in the court.

§ 15. When a decision is rendered against a claimant, the
court may grant a new trial for any reason which, by the rules of
common law or chancery in suits between individuals, would fur-
nish sufficient ground for granting a new trial.

§ 16. Concurrence of two judges is necessary to the decision
of any case.
§ 17. Any final determination against the claimant ‘on any

claim prosecuted as provided in this Act shall forever bar any
further claim in the court arising out of the rejected claim.
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§ 18. The court shall file with its clerk a written opinion in
each case upon final disposition thereof. All opinions shall be
compiled and published annually by the clerk of the court.

§ 19. The Attorney General, or his assistants under his
direction, shall appear for the defense and protection of the inter-
ests of the State of Illinois in; all cases filed in the court, and may
make claim for recoupment by the State.

§ 20. At every regular session of the General Assembly, the
clerk of the court shall transmit to the General Assembly a com-
plete statement of all decisions in favor of claimants rendered by
the court during the preceding two years, stating the amounts
thereof, the persons in whose favor they were rendered, and a
synopsis of the nature of the claims upon which they were based.
At the end of every term of court, the clerk shall transmit a copy of
its decisions to the Governor, to the Attorney General, to the head
of the office in which the claim arose, to the State Treasurer, to the
Auditor of Public Accounts, and to such other officers as the court
directs.

§ 21. The Court is authorized to impose, by uniform rules,
a fee of $10.00 for the filing of a petition in any case; and to charge
and collect for each certified copy of its opinions a fee of twenty-
five cents for five pages or less, thirty-five cents for more than five
pages and not more than ten pages, forty-five cents for more than
ten pages and not more than twenty pages, and fifty centsfor more
than twenty pages. All fees and charges so collected shall be forth-
with paid into the State Treasury.

§ 22. Every claim cognizable by the court and not otherwise
sooner barred by law shall be forever barred from prosecution
therein unless it is filed with the clerk of the court within two
years after it first accrues, saving to infants, idiots, lunatics, insane
persons and persons under other disability at.the time the claim
accrues two years from the ,time the disability ceases.

§ 23. It is the policy of the General Assembly to make no
appropriation to pay any claim against the State, cognizable by the
court, unless an award therefor has been made by the court.

§ 24. “An Act to create the Court of Claims and to prescribe
its powers and duties,” approved June 25, 191'7, as amended, is
repealed. All claims pending in the Court of Claims created by
the above Act shall be heard and determined by the court created
by this Act in accordance with this Act. All of the records and
property of the Court of Claims created by the Act herein repealed
shall be turned over as soon as possible to the court created by this
Act.
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CASES ARGUED AND DETERMINED IN THE COURT
OF CLAIMS (F THE STATE OF ILLINOIS

(No. 3025—Claimant awarded ‘$1,646.12.)
Erva Jenvines PEnwerrn, Claimant, vs. State oF ILLiINOIS,
Respondent.
Opinion filed September 12, 1946.

Joun W. PrelnHs, for claimant.

Georce F. Barrett, Attorney General; C. ArRTHUR
Neser, Assistant Attorney General, for respondent.

WORKMEN’s comPENsaTioN ACT—when award may be made under.
Where a Supervisor at the Illinois Soldiers’ and Sailors’ Children’s
School at Normal, Illinois, sustains accidental injuries, arising out of
and in the course of her employment, an award for compensation for
such injuries may be made and for expenses of necessary medical,
surgical and hospital services incurred as are reasonably required to

relieve her of the effects of the injury; Section 8, paragraph (a) of the
Workmen’s Compensation Act. Penicell vs, State, 11 C. C. R. 365.

Eckert, C. J.

Claimant was injured on February 2, 1936, in an
accident arising out of and in the course of her employ-
ment as a Supervisor at the Illinois Soldiers’ and Sail-
ors’ Children’s School at Normal, Illinois. The injury
was serious, causing temporary blindness and general
paralysis. The facts are fully detailed in the case of
Penwell v. State, 11.C. C. R. 3\65, in which an award was
made to the claimant of $5,500.00 for total permanent
disability, $8,215.95 for necessary medical, surgical, and
hospi’tal services expended or incurred to and including
October 22, 1940, and an annual pension of $660.00. On
February 10, 1942, a further award was made to claim-
ant for medical and hospital expenses incurred from
October 22, 1940, to January 1, 1942, in the amount of
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$1,129.82. On March 10,1943, a further award was made
to claimant for medical and hospital expenses from
January 1, 1942, to December 31, 1942, in the amount of
$1,164.15. On March 15, 1944, a further award was made
" to claimant for medical and hospital expenses from Janu-
ary 1,1943, to and including September 30, 1943, in the
amount of $853.07. On April 17, 1945, a further award
was made to claimant for medical and nursing expenses
incurred from October 1,1943, to and including February
28, 1945, in the amount of $1,955.29. Claim is now made
for.an additional award of $1,666.12 for medical and
nursing expenses from February 28, 1945, to and in-
cluding April 1,1946.

Claimant remains totally paralyzed from the waist
, down, the paralysis being of a spastic type; her physical
condition has not improved. She has no control over her
lower limbs, nor over urine and faeces. From February
28, 1945, to and including April 1, 1946, she has been
required, to relieve her of her injury, and to 'prevent
deformity and to stimulate circulation, and for relief of
bed sores, to employ and receive medical services and
nursing attention. She remains helpless, requiring the
services of nurses or attendants to move her to and from
her bed, to change her bed clothing at least three or four
times a day, to administer light treatment to the affected
parts of her paralyzed body, and to rub her body with
ointments prescribed by her physician. Because of the
complete paralysis of her lower abdomen and legs, the
functioning of her kidneys and bladder is impaired, and
medical attention is required to flush these organ's and
to prevent infection arising from her impaired circula-
tion and paralysis. The services of a physician are
needed almost daily and must be rendered in her home.

Claimant has therefore employed a physician on a
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monthly basis at a charge of $75.00 per month, which is
a lesser rate than ordinarily charged, and for which she
seeks reimbursement in the total sum of $825.00. Claim-
ant also seeks reimbursement, at the rate of fifty cents
per day, in the total amount of $182.50, for board and
room of attending nurses. Such expenditure obviates
the employment of both a day and a night nurse. In
addition, claimant has expended, for nursing services,
$618.50, and for drugs and supplies, $40.12. She has sub-
mitted to the court, with her verified petition, the original
receipts and vouchers showing payment of these re-
spective items, except a medical expenditure of $75.00 for
which a receipt for $55.00 only is submitted. This must
be disallowed to the extent of $20.00.

This court has heretofore held that under Section 8,
paragraph (a) of the Workmen’s Compensation Act,
claimant is entitled to such care as is reasonably required
to relieve her of the effects of the injury: (Penwell V.
State, supra.) There has been no change in claimant’s
physical condition to justify the denial of an award at
this time. The services claimed appear to have been
reasonably required and the charges to be reasonable
and just.

Award is, therefore, made to the elaimant for med-
ical and nursing expenses from February 28,1945, to and
including April 1,1946, in the sum of $1,646.12, which has
accrued and is payable forthwith. The court reserves
for future determination claimant’s ,need for further
medical, surgical and hospital services.
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(No. 3718 —Claim denied.)

WAYNE MEerLoN, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed September 12, 1946.

JoHn T. Rearnow, of Quincy, for claimant.

Georce F. Barrert, Attorney General; C. ARTHUR
NeBeL, Assistant Attorney General, for respondent.

WORKMEN'S compeENsATION ACT—when claim for partial disability
will be denied. Where there is no showing in the record as to any dif-
ference between the average amount which claimant earned before the
accident and the average amount which he is earning or is able to earn-
in same suitable employment or business since the accident, no award
can be made for partial incapacity; Section 8, paragraph (D) of the
Act.

Evans vs. State, 13 C. C. R. 65.
Doyle vs. State, 13 C. C. R. 179.

Ecokerr, C. J.

On May 29, 1941, the claimant, Wayne Mellon, while
in the employ.of the respondent, and while standing on
a scaffolding painting a bridge, slipped and fell, injuring
his back and left hip. He alleges that he has incurred
medical bills in the amount of $150.00; that his earnings
during the year immediately preceding the accident were
$1,200.00; and that he has received on account of tem-
porary total disability $138.84. He seeks an award for
medical services, for additional total temporary, and for
complete and permanent disability.

At the time of the injury the employer and employee
were operating under the provisions of the Workmen's
Compensation Act of this State, and notice of the'acci-
dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the 'course of claimant's employment.

Immedlately following the accident, claimant was
taken to the office of Dr. A. R. Denny at Perry, lllinais,
and at the order of Dr. Denny, claimant was taken by
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ambulance to St. Mary's Hospital in Quincy, where he re-
mained under'the care of Dr. J. E. Miller until June
20th. He theii'returned to his home.

Various doctors treated the claimant after his dis-
charge from the hospital on June 20th. They were un-
able to find any objective symptoms. Despite this fact,
the Division arranged for further treatments in the'hope
‘'of obviating the complaints, and claimant was paid for
temporary total disability for the period of May 30th to
August 31st, 1941. The respondent also paid all medical
and hospital treatments in the total amount of $332.98:

The claimant, testifying in his own behalf, stated
that he lives with his sister on a farm of ninety acres;
that since the injury on May 29, 1941, he worked for ten
days sorting apples at an orchard, and has worked on his
own farm with his father, taking care of cattle and hogs,
and planting and cultivating the fields. He stated that
he could not ride a tractor, but could ride a gang plow;
that prior to his injury and his employment by the re-
spondent, he had done general farming; that since his
injury there were numerous farm operations which he is
unable to do.

It is clear from the record that claimant is not
entitled to an award for medical expenses since these
were all paid by the respondent. It is also clear that
claimant is not entitled to further payments on account
of temporary total disability since he was advised on
August 20, 1941, that he was able to return to work, and
since the respondent did not terminate the compensation
payments until August 31, 1941. ’

It is also clear from the record that claimant is not
entitled to an award for total permanent disability.
There is no doubt that claimant received an injury which
arose out of and in the course of his employment, but
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from his own testimony, he has been, and is able to do
farm work.

There is no showing in the record as to any differ-
ence between the average amount which claimant earned
before the accident and the average amount which he is
earning or is able to earn in some suitable employment
or business since the accident. Under paragraph (d) of
Section 8 of the Workmen’s Compensation Act of this
State, in the absence of such a showing, no award can be
made for partial incapacity. (FEwvans v. State, 13 C. C. R.
65; Doyle v. State, 13 C. C. R. 179.)

Since claimant has failed to establish his claim for
either total permanent disability or partial permanent
disability, and since the record shows that his medical
expenses and compensation for total temporary dis-
ability have been fully paid by the respondent, an award
is denied.

Case dismissed.

(No. 3778 —Claimant awarded $20.00.)

WiLriam F. DaHLER, Claimant, vs. STATE oF ILLINOIS,
‘ Respondent.

Opinion filed September 12, 1946.

Pence B. Org, Joliet, llinois, attorney for claimant:

Georce F. BarretT, Attorney General, for respond-
ent; Wm. L. Morcan, Assistant Attorney General, of
counsel.

WORKMEN’S COMPENSATION act—claim for partial loss of vision—
unless there are or have beenwbjective symptoms or conditions proven
—and mot within the physical or mental control of the injured person—
«an. award will be denied. ,Where compensation under the Workmen’s
Compensation Act is sought for partial loss of vision of eyes, an award
is justified only if such injuries as are proven by competent evidence,
of which there are or have been objective symptoms and conditions
proven, not within the physical or mental control of the injured em-
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ployee himself, and where the only symptoms are those disclosed by
such employee, no award for compensation can be made.

SAME —burden of proof on claims under—is on claimant. In claims
for’ compensation under the Workmen’s Compensation Act, the burden
of proof is on claimant to prove his claim by a preponderance or greater
weight of evidence.

Damron, J.

This is a claim for benefits-under the Workmen’s
Compensation Act. The record consists of the following :

1

Complaint.

Departmental Report.

Rule to show cause.

Motion of claimant for discharge of rule supported by affidavit.
Second rule to show cause.

Motion of claimant for discharge of rule supported by affidavit.
Claimant‘s brief and argument.

Copy of transcript of evidence.

Bill of D. V. Sheffner, Court Reporter.

Brief and argument of respondent.

SCOPNDIO AWM R

=

The evidence in the case was taken on the 8th day
of May 1946 at Joliet, Illinois. It shows that on the 9th
day of October 1942, this claimant, while employed by
respondent as Assistant Foreman in the Master Mechan-
ics Department at the State Penitentiary at Joliet, Illi-
nois, was struck on the head with a gun wielded by a
prisoner, one of a group of inmates who was attempting
to escape from the institution. The evidence further dis-
closes that as a result of said blow, the claimant was
incapacitated for a period of five days after which he
returned to his normal employment. Claimant was given
immediate medical attention at the prison hospital; the
wound on his head was treated and he was taken to his
home. Testimony shows that the wound itself gave the
claimant very little trouble but left a scar on his head.

Claimant further testified that thereafter his eyes
commenced getting weaker and he suffered considerable
pain from frequent headaches. Claimant testified that at



the time of the attack he was 61 years of age and had
been wearing glasses for ten years and the glasses he
was wearing at the time of the taking of the testimohy
had been made for him by Dr. Howard N. Flexer, Eye,
Ear, Nose, and Throat Specialist of Joliet, a member of
the prison medical staff.

Dr. William Fletcher, physician and surgeon of
Joliet, was called on behalf of claimant. This physician
testified that he had been employed at the Joliet Peni-
tentiary for about 18 years as a physician and that he
had known the claimant for about 25 years and had been
the family physician; that so far as he knew, claimant’s
health prior to the time he was injured, was good. This
statement was based on the fact that claimant had never
consulted him as a physician. He testified that in his
,opinion, based on his general experience and from know-
ing claimant personally both before and after he re-
ceived this injury, that claimant’s headaches and eye
condition might, or could have been, caused by the blow
on the head which claimant received on the 9th day of
October 1942.

Over the objection of counsel for the respondent, a
letter was introduced in evidence, from Dr. Howard N.
Flexer, dated April 19,1946, which is in words and figures
as follows: '

“lI, Howard N. Flexer, M. D., do hereby state that | have been en-
gaged in the specialty of Eye, Ear, Nose and Throat in Joliet, II1., for
the past twenty-six years.

I am also the Eye, Ear, Nose and Throat Specialist at the Illinois
State Penitentiaries at Joliet, Ill.

I hereby certify that I examined the eyes of Mr. William F. Dahler,
guard, employed at Stateville Penitentiary, on February 29, 1944. At
that time he was fitted for spectacles by me. His vision in each eye
singly was 20/50 uncorrected, and 20/30 corrected, which means that
he has a visual loss of 16.59% uncorrected, and 5.59% corrected in each
eye.

I again examined him on April 18, 1946, at which time his vision
was 20/100 in each eye singly, a loss of 44% in vision. With the above

‘
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mentioned spectacles, his vision is now but 20/50 or a visual loss of
16.5%.

His vision is now, 27.5% worse than it was in 1944. With the his-
tory of a blow on the head, as this man gives, there might be some
close relationship to his visual loss, from said blow.”

This letter was not admissible and the objection of
the Attorney General must be sustained. We have care-
fully considered the evidence remaining in this record.
Under the law, all of the evidence offered by claimant
on his own behalf, in reference to his ill-being must be
considered as subjective and the testimony of Dr. Wil-
liam Fletcher, called on behalf of claimant, does not tend
to support the evidence of loss of vision to claimant’s
eyes.

In claims for compensation under the Workmen’s
Compensation Act, the burden of proof is on claimant to
prove his claim by a preponderance or greater weight of
the evidence.” Alexander vs. State, 13 C. C. R. 5; Brade-
cich vs. State, 13 C. C. R. 56; Pearman vs. State, 13
C. C. R. 84, and awards can only be made for injuries
and only such injuries, as are proven by competent evi-
dence, of which there are, or have been objective condi-
tions or symptoms proven, not within the physical or
mental icontrol of the injured employee! himself, and
unless there are or have been objective conditions or
symptoms proven, no award for compensation can be
made. Nichols vs. State, 10C. C. R. 80; Wasson vs. State,
10 C. C. R. 497; Peck vs. State, 10 C. C. R. 56; Sprague
vs. State, 14 C. C. R. 116.

His claim for partial loss of vision to his eyes due
to the accident has not been proven. The proof in refer-
ence to this claim does not comply with the rule as enun-
ciated in the above cited cases. An award is therefore
denied. |
D. V. Sheffner has filed a claim for taking and tran-
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scribing the depositions in this case. The charges amount-
ing to $20.00 are found by us to be fair, reasonable and
customary. Therefore, an award is hereby entered in
favor of claimant William F. Dahler for the use of D. V.
Sheffner in the sum of.Twenty ($20.00) Dollars.

(No. 3785—Claimant awarded $366.00.)

FLovyp Cook, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed September 12, 1946.

CHArLEs G. Seiper, Elgin, lllinois, attorney for
claimant. '

Georce F. BArRreTT, Attorney General, for respond-
ent; WM. L. Morean, Assistant Attorney General, of
counsel.

WORKMEN’s compENsaTion ACT—when award for temporary total,
disability may be made under. Where an employee of State sustains
accidental injuries, arising out of and in the course of his employment,

while engaged in hazardous work, an award for compensation may be
made therefor in accordance with the Act.

StreuraTION—0hen, award may be made on. Where a stipulation
is entered into between the State and claimant under the Workmen’s
Compensation Act, for full settlement, of such claim by payment by the
State of an amount agreed thereon, an award may be made on such
stipulation, when same appears to be in accordance with the facts and

law applicable thereto.
DaMRoON, J.

This complaint was filed on the 29th day of March
1943. The record consists of said complaint, depart-
mental report, transcript of evidence, stipulation, rule
to show cause; abstract of evidence, and claimant’s state-
ment, brief, and argument.

The stipulation filed herein shows that claimant at
the time of his injury was being paid $225.00 per month
without maintenance; that the State of Illinois, in the
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operation of the Elgin State Hospital, is under the Work-
men’s Compensation Act, in that the employment is
hazardous; that the questions presented to this Court
are whether or not the claimant was injured in the course
of and arising out of his employment, and whether or not
proper notice was given under,the Workmen’s Compensa-
tion Act.

The evidence discloses that at the time of the filing
of this complaint, the claimant was 46 years of age, was
an employee of the Department of Public Welfare, work-
ing at Elgin State Hospital as a stationary engineer;
that he entered the employ of the respondent in October
1920 as an attendant and was gradually promoted from
that date to the 6th day of October 1942 to the last men-
tioned position.

The evidence discloses that on the last mentioned
date, he was lifting a 50 Ib. sack of lime in the engine
room of the Elgin State Hospital for the purpose of
putting the lime in a water softener; in order to place
this material in the water softener, he was required to
lift said sack above his head; the sack became loosened
from his grip, struck him causing him to fall to the floor,
the bag again fell back against him striking him in the
stomach at the left side above the hip bone; that he suf-
fered severe pain in his left side in the region of the
groin. He went to Dr. Raymond G. Scott, Geneva, Illi-
nois, for examination on October 6, 1942; that Dr. Scott
after an examination of the claimant, diagnosed his con-
ditio; as a left inguinal hernia and recommended that
an operation be performed upon the claimant in order to
repair said hernia. Dr. Scott furnished claimant with a
truss to be worn by him until the operation was per-
formed. The’record further discloses that on the same
date, the claimant reported his-injury to Benjamin D.
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Burdick, the master mechanic at said institution, who
was the immediate superior of the claimant.

The evidence further discloses that Burdick sent
claimant to the general hospital on the grounds of the
Elgin State Hospital where. he was examined .by Dr.
Groner, who also informed claimant that he had suffered
a hernia and that it could not be eured without an opera-
tion. Claimant testified that prior to the accident he had
never had trouble before in the region of the stomach or
the groins.

On November 24, 1944 the following stipulation was
entered into by and between the attorneys of record:

“It is hereby stipulated and agreed by and between the above

claimant by Charles G. Seidel, his attorney, and the above respondent
by George F. Barrett, its attorney, as follows:

1. That the fair and ‘reasonable cost of an operation to correct a
left inguinal hernia is Three Hundred Dollars ($300.00) and that the

average temporary total disability due to such treatment is four (4)
weeks.”

\

Upon consideration of this record, we make the fol-
lowing findings: That the claimant and respondent were
on the 4th day of October 1942, operating under the pro-
visions of the Workmen’s Compensation Act; that on
the date last above mentioned, said claimant sustained
accidental injuries which did arise out of and in the
course of the employment and that notice was given said
respondent within two days thereafter and claim for
compensation on account thereof was made on said re-
spondent within the time required under Section 8, par.
(d-1) of the Act.

That the earnings of the claimant during the year
next preceding the ‘injury were $2,700.00 and that the
average weekly wage was $51.92; that claimant at the
time of the injury was 46 years of age and had no de-
pendent children.
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The Court finds that said claimant sustained a left
inguinal hernia as a result of said accidental injury and
that under the stipulation in this case, the respondent
shall provide said claimant with the necessary medical,
surgical, and hospital services -to the amount of $300.00
to cure or relieve from the effects of the injury as pro-
vided in paragraph (d-1) of Section 8 of said Act as
amended. The Court further finds that it is provided in
said stipulation that the respondent shall pay to the
‘claimant a sum representing four weeks as temporary
total compensation during the recovery period after said
operation.,

An award is therefore entered in favor of claimant,
Floyd Cook, in the sum of Three Hundred ($300.00)
Dollars for surgical and hospital expenses and the sum
of Sixty-Six ($66.00) Dollars for four weeks temporary
total compensation at $16.50 per week making a total of
Three Hundred. Sixty-Six ($366.00) Dollars.

The claimant having elected to select his own sur-
geon to perform this necessary operation, the payment
of the above award in a lump sum to this claimant by
the respondent shall extinguish and bar all claims for
compensation for any disability suffered by claimant
hereafter as a result of said injury.

(No. 3848 and No. 3849 —Consolidated Claimants awarded $2,129.12.)

CarL F. Jesse and JAMES R. CARPENTER, Claimants, vs. STATE oF
ILLINOIS, Respondent.

Opinion Pled September 12, 1946.

Pence B. Orr, of Joliet, Illinois, for claimant.

Georce F. BarretT, Attorney General; WiLLiam L.
Morcan and C. ArTHur NEeBEL, ASsistants Attorney Gen-

eral, for respondent.
—2
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WORKMEN’S COMPENSATION AcT—where award may be made under
for temporary total and permanent partial loss of wvision or for the
permanent and complete loss of its use. Where employees of State sus-
tain accidental injuries, arising out of and in the course of their em-
ployment, resulting in the partial loss of vision or the loss of sight of
an eye, or for the permanent and complete loss of its use, awards for
compensation for such injuries may be made in accordance with the
provisions of the Act, upon compliance with the terms thereof and
proper proof of claim.

Sam — no provision therein for compensatzon for partaal loss of
hearing. The Workmen’s Compensation Act does not provide for com-
pensation for partial loss of hearing. Claimant failed to establish a
causal connection between alleged loss of hearing and the injury in
question.

Same—disfigurement—awhen not compensable under. To justify an
award for disfigurement, same must not only be permanent and serious,
but must be such a disfigurement as affects a person’s employment, and
where such person is able to procure employment similar to that in

which he was engaged at time of injury causing disfigurement, with
no reduction of earnings as a consequence thereof, no award can be
made for same. Tyler vs. State of Iztinois, 12 C. C. R. 101.

EckerT, C. J.

On “June 12, 1945, at a special term of this court, an
opinion was rendered in the consolidated case of Marie
McAsey, Administratrix of the Estate of Edward J.
McAsey, deceased, Carl F. Jesse, and James R. Car-
penter, Claimants, vs. State of Illinois, Respondent, Nos.
3847, 3848, and 3849. An award was made to Marie
McAsey, as Administratrix of the Estate of Edward J.
McAsey, deceased, but the claims of Carl F. Jesse and
James R. Carpenter were continued for consideration of
further evidence as to the extent of the disabilities of the
respective claimants. The facts are fully set forth in the
former opinion. .

Since the entry of that decision, further hearing was
had on the Jesse and Carpenter claims, and further evi-
dence was presented to establish the extent of their
respective injuries. The court is now of the opinion that
Carl F. Jesse, as a result of his injury, sustained a 16%
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loss of vision in both eyes, and is entitled to an award
for such loss. He has failed, Lowever, to establish a
causal connection between an alleged loss of hearing in
his left ear and the injury in question, and has failed to -
prove a serious and permanent disfigurement to his face.
A compensable disfigurement must not only be perma-
nent and serious, but must be such a disfigurement as
affects a person’s employment. Where a person is able
to procure employment similar to that in which he was
engaged at the time of the injury which caused the dis-
figurement, with no reduction of earnings, an award is
. not justified. (Tyler vs. State of Illinois, 12 C. C. R.
101.) Claimant Jesse’s present employment is the same
as his employment at the time of the injury, at an in-
creased salary. Furthermore, the photographs offered
in evidence indicate no disfigurement that would affect
-his employment. No award can be made for loss of hear-
ing or for disfigurement.

The court is also now of the opinion that James R.
Carpenter, as a result of his injury, suffereda 28% loss
of vision in both eyes, and is entitled to an award for
such loss. His injury also necessitated the extraction of
his upper teeth, and the insertion of a plate, at a total
cost of $260.00, for which an award may properly be
made. ,

Claimant Jesse’s earnings for the year immediately
preceding his injuries were $1,908.00, or an average
weekly wage of $36.69. He had three children under six-
teen years of age dependent upon him for support. His
compensation rate is, therefore, $18.00 per week. The
injury having occurred after July Ist, 1939, this must be
increased 10%, making a total compensation rate of
$19.80. For the loss of sight of an eye, or for the perma-

-nent and complete loss of its use, claimant would be
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entitled to 509% of his average weekly wage for 120
weeks. Since he has suffered a 16% loss of use of both
eyes, he is entitled to an award of $19.80 per week for a
period of 38.4 weeks, or the sum of $780.32.

Claimant Carpenter’s earnings for the year immedi-
ately preceding his injuries were $2,328.00, or an average
weekly wage of $44.77. He had no children under sixteen
years of age dependent upon him for support. His com-
pensation rate is, therefore, $15.00 per week. The injury
having occurred after July Ist, 1939, this must be in-
creased 10%, making a total eémpensation rate of $16.50.
For the loss of sight of an eye, or for the permanent and
complete loss of its use, claimant would be entitled to
90% of his average weekly wage for 120 weeks. Since he
has suffered a 28% loss of use of both eyes, he is entitled
to an award of $16.50 per week for a period of 67.2 weeks,
or the sum of $1,108.80. To this must be added the neces- .
sary dental charges in the amount of $260.00, making a
total of $1,368.80.

Julia Z. Hertz, Court reporter, of Joliet, Illinois, is
entitled to payment of $25.00 for reporting the testimony
at the hearing on December 28, 1945.

An award is therefore entered in favor of claimant,
Carl F. Jesse in the amount of $760.32 payable forthwith,
and an award is entered in favor of claimant, James R.
Carpenter-in the amount of $1,368.80 payable forthwith.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees’’.
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(No. 3880—Claim denied.)

MARIE PeTersON, Claimant, vs. StaTte oF lLLINoOIS, Respondent.
Opinion Pled September 12, 1946.

JoserH 'W. Koucky, of Chicago, for claimant.

Georce F. BarretT, Attorney General, and WiLLiam
L. Moraan, for respondent.

WORKMEN’S COMPENSATION AcT—claim for partial permanent lia-
bility upder paragraph (D) Section 8 thereof — proof necessary to sus-
tain. Where claimant could return to work but failed to do so, there is
no basis for determination of the difference between the average amount
which an employee earned before the accident, and 'the average amount
the employee is earning or is able to earn-in some suitable employment
or business after the accident, as provided in Section 8 (D) of the
Workmen's Compensation Act, hence no award can be made for partial
disability.

SAME —burden of proof in claims under—is on claimant. Where ~
claimant has failed to sustain the burden of proof imposed upon her by
the Workmen's Compensation Act—the claim will be denied.

EckerT, C. J.

Claimant, Marie Peterson, filed her complaint on
October 3rd, 1944 alleging that on August 23, 1944, while
in the employ of the respondent at the Chicago State
Hospital, and while in the discharge of her duties attend-
ing a patient, she slipped and fell, sustaining injury to
her coccyx and back. The complaint contains the neces-
sary allegations as to notice, and prays 'for an award
for total temporary disability, for loss of use of both
legs, and for complete and permanent disability.

Claimant, testifying on her own behalf, stated that
while attempting to assist a'patient in an epileptic seiz-
ure, she fell to the floor, injuring her coccyx; that she
was then taken to Dr. Cohen, a member of the hospital
staff, and was hospitalized for two weeks. Upon her
release from the hospital, she returned to her home, and
- received no further medical treatment. When asked
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whether she had returned to work, she stated she had not
because ““l am not doing as good as I could be, | was
for awhile. | feel pretty good and for the last two weeks
I seem to have more pain again.”” She stated that her
pain was at the bottom of her spine; that sometimes it is
more severe while walking or working; that “it kind of
bothers my back here, and | have that for the last week
and a half.”

Dr. Albert C. Field, called as a witness for claimant,
testified that he examined claimant on December 28, 1944
and found some rigidity in the gluteal region which in-
creased on palpations over the coccygeal region; that
the tip of the coccyx is turned over; that an X-ray which
he took showed a fracture of the lower end of the coccyx.
He further stated that these palpations showed pains
which invblved involuntary muscle spasms, indicating an
inflammatory condition in the region of the coccyx. Dr.
Field then indicated that claimant should be re-examined,
having in mind an operation to remove the coccyx.

Dr. Benjamin Cohen, testifying on behalf of respond-
ent, stated that he examined claimant immediately after
the accident, and ordered an X-ray, which showed a frac-
ture of the fifth sacral segment, with slight anterior
displacement of the distal fragment. He stated that
claimant was in the hospital from August 23rd until Sep-
tember 11th when she was discharged with the recom-
mendation that if she continued to have difficulty in the
region of the coccyx, she could be sent to the Illinois
Research Hospital for further examination, and possible
surgery. He testified that claimant never asked for such
examination, but that ten days prior to the hearing she
asked him whether or not she needed surgery. He exam-
ined her at that time, told her she should return to work,
but advised her not to do any heavy lifting. The hearing
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was then continued to permit examination of claimant
at the Illinois Research Hospital.

At the second hearing, which was held approximately
five months after the first, claimant testified that she had
been to the Illinois Research Hospital, was examined, and
was told that an operation on her back was not advisable.
She also testified that’her back still ached, and her legs
“still give me trouble”. No further testimony was taken.

It is clear from the record that claimant sustained
an injury to her back arising out of and in the course of
her employment. From the medical testimony it also
. appears that claimant’s alleged discomfort could be re-
lieved by a. comparatively simple operation. Claimant,
although testifying that she was advised against such an
operation, produced no medical testimony to indicate
whether the operation would not in fact relieve the dis-
comfort, or whether her condition was such that the
operation was unnecessary.

Claimant seeks an award for total permanent dis-
ability. It is clear from the record, however, that she is
not totally disabled; it is undisputed that she could and
should return to her former employment, except that she
should not attempt heavy lifting. No award can there-
fore be .made for complete disability.

Nor can an award for partial incapacity be made.
Section 8 (d) of the Workmen’s Compensation Act of
this State provides that compensation for partial in-
capacity shall be determined by the difference between
the average amount which an employee earned before
the accident, and the average amount which the employee
is earning or is able to earn in some suitable employment
or business after the accident. The record in this case
shows only that claimant could return to her work at the
Chicago State Hospital. The court can not guess whether
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or not her salary would be more or less than that earned
prior to the injury.

The record contains no evidence whatever of any
injury to, or the loss of use of either of her legs. That
allegation of the complaint is wholly unsupported. The
claimant has failed to sustain the burden of proof im-
posed upon her by the Workmen’s Compensation Act.

An award is, therefore, denied.

A. M. Rothbart, Court Reporting Service, has filed a
claim for taking and transcribing the testimony in this
case. The charges in the amount of $28.00 are fair,
reasonable, and customary. An award is, therefore,
entered in favor of A. M. Rothbart Court Reporting
Service, in the amount of $28.00.

(No. 3885 and No. 3886 —Claim denied.)

MiLbreED ANN ForresTER, Claimant, vs. STATE oF InninoIs,
Respondent.

Opinion filed September 12, 19/6.

J. W. Koucky, Chicago, Illinois, attorney for claim- -
ant.

Georce F. BarretT, Attorney General, for respond-
ent; WizLiam L. Morean, Assistant Attorney General,
of counsel.

‘WORKMEN’S COMPENSATION ACT—Where claim for compensation for
permanent partial disability to right hand of claimant will be denied.
Where compensation under the Workmen’s Compensation Act is sought
for permanent partial disability to right hand, the injury complained
of must be proven by competent evidence of which there are or have
been objective conditions or symptoms proven, not within the physical
or mental control of the injured employee—otherwise the claim must
be denied.

SAME —burden of proof in claims under—is on claimant. Where
claimant failed to sustain her claim by competent evidence the same
must be denied.
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Damron, J.

On October 13, 1944 this claimant filed two com-
plaints in this Court.

She alleges that she has had two accidents while in
the course of her employment at the Chicago State Hos-
. pital, Chicago, Illinois. Both of the alleged injuries were
to her right hand. Complaint No. 3885 avers that her
right hand was injured on January 22, 1944,

Complaint No. 3886 avers that her right hand was
again injured on September 7, 1944,

The evidence- offered on behalf of claimant and
respondent is so intermingled that we have elected to
consolidate both complaints.

Claimant, testified on direct examination that on
January 22, 1944 while attempting to make a patient
arise from bed the patient attacked her causing her to
fall, fracturing the third metacarpal bone of the middle
finger of the right hand. As a result of this accident she
lost four weeks employment, but was paid her full salary
and furnished.all necessary medical services. She fur-
ther testified that this injury and the subsequent injury
of September 7, 1946, which involves the same hand, has
compelled her to write with her left hand instead of her
right; that the finger felt tight and seemed to drag; that
one of the knuckles of the hand was depressed and that
the little finger does not extend as fully as it should and
the third finger hurt her all the time; that prior to the
accident her hand was normal.

Doctor A}bert C. Fields, called on behalf of claimant,
testified that he made an examination of the claimant on
September 20, 1944 for the purpose of testifying. He
testified that he took an X-ray film of claimant’s right
hand on the same day. This X-ray was introduced in
evidence and read by this medical witness. He said it
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shows a line in the third metadarpsl bone which in his
opinion was suggestive of bone injury. When asked if it
was a fracture he answered.

“It is my opinion it is a fracture which is fairly well healed.”
He was asked the following question.

Q. “Doctor, is this fracture causing this disability that you speak .
of 7

A. “The fracture plus the injury to the soft tissues the ligaments

and the tendons and the joint spaces. It is more of a soft tissue injury
than it is a fracture, because the fracture has healed.”
In reply to a question he estimated the functional loss
of use of claimant’s right middle finger to be a certain
percentage, to which the respondent objected. The ques-
tion and answer was improper and the objection will be
sustained. He further testified that claimant lacks about
three-quarters of an inch of bringing the tip of the-finger
to the palm of her hand, but there was no swelling present .
at the time of his examination. He testified further that
the condition that he found was permanent.

Doctor Benjamin Cohen was called as witness on
behalf of the respondent who testified that on January
22, 1944 he examined claimant and she told him about
having had an accident. He examined her right hand
and ordered an X-ray which revealed a fracture. Another
X-ray film was taken on his orders on February 15,1944,
a progress study, an X-ray film of the right hand re-
vealed a proper healing of the third metacarpal bone.
The above testimony was taken in Chicago on November
4, 1945.

On November 10, 1945 additional t&timony was
taken in Chicago in support of complaint No. 3886 under
which an award is sought for temporary total disability
and for loss or loss of use of her right hand under Para-
graph (e) Section 8 of the Workmen’s Compensation
Act.
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Doctor Albert C. Fields was called on behalf of
claimant, who again referred to his examination of
claimant’s right hand on September 20, 1944 which was
thirteen days subsequent to the alleged injury of Sep-
tember 7, 1944 which is now under consideration under
Complaint No. 3886. He testified that he found she had
suffered some loss of grip in her hand and some loss of
strength due to muscular strain that he assumed was
caused by the second injury.

Doctor Benjamin Cohen was called as a witness on
behalf of the respondent who testified that on September -
7, 1944 the claimant told him that a‘ disturbed patient
twisted the second finger of her right hand. He found
some swelling and tenderness of the finger and an
X-ray film taken at that time was negative for fracture.
However, this claimant was referred to Doctor P. S.
Procopie an orthopedic surgeon who made an examina-
tion on September 15, 1944 of claimant’s right hand.

Doctor Procopie filed his findings of this examina-
tion which is as follows:

“Examination of the right hand doesn’t show any laceration, de-
formity or abnormality. X-ray picture fails to show fracture or dis-
location. Function of the right hand is normal. (100% normal.)

DIAGNOSIS: Simple muscular strain. No disability.” Signed Doctor
P. S. Procopie.

We have carefully considered this record. Upon
examination.of the X-ray exhibit we find that it shows
no bone pathology and the testimony of this claimant
must be considered as subjective, and her complaints are
not supported by the medical testimony offered on behalf
of the respondent. Claims under the Workmen’s Com-
pensation Act must be proven by a preponderance of the
evidence. Section 8, Paragraph (i-3) of the Act provides :

“That all compensation payments named and provided for in para-
graphs (b), (c), (d), (e), and (£) of this section, shall mean and be
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. defined to be for injuries and only such injuries as are proven by com-
petent evidence, of which there are or have been objective conditions
or symptoms proven, not within the physical or mental control of the
injured employee himself.” )

This Court has consistently followed this section of the
Act in claims which have been brought before it. Peck
vs. State, 10 C. C. R. 5G; Wasson vs. State, 10C.C. R. 57;
Musick vs. State, 13 C. C. R. 34; Nichols vs. State, 13
C.C.R. 80.

The evidence in this record does not support her
claim of permanent partial disability to her right hand.
The claimant having failed to prove her claim, an award
is therefore denied in complaint No. 3885 and in com-
plaint No. 3886.

-

(No. 3899—Claim denied.)

Maupe CarLson, Claimant, us. STATE oF ILLINOIS, Respondent.
Opinion filed September 12, 1946.

JoserH W. .KOUCKY, of Chicago, for claimant.

Georce F. BarretT, Attorney General, and WiLLiam
L. Morean, for respondent.

WORKMEN’S COMPENSATION AcT—claim for temporarytotal disability,
for total loss of use of both legs, and for partaal permanent disability—
failure of medical testimony to show loss due to injury— bars award.
Where claimant seeking compensation for partial permanent disability,
fails to prove by a preponderance of the evidence that there is a causal
connection between the accident and the condition or incapacity com-
plained of, an award for such disability must be denied.

SamE—burden of proof inclaimswnder—is onclaimant. The burden
of proof is on claimant in claims under the Workmen’s Compensation’
Act. No award can be made based upon imagination, speculation or
conjecture, but must be based upon facts established by a preponderance
of the evidence.

EckerT, C. J.

Claimant, Maude Carlson, filed her complaint on
January 24, 1945, alleging that on February 18, 1944,
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while employed by the respondent at the Chicago State
Hospital, and while in the discharge of her duties, she,
slipped and fell. She alleged that the fall resulted in an
injury to her back and both legs. The complaint contains
the necessary allegations as to notice to the respondent.
It prays an award for temporary total disability, for
total loss of use of both legs, and for partial permanent
disability.

Within thirty days after the filing of the complaint,
a report of the Department of Public Welfare, in which
claimant had been employed, was filed,by the respondent.
Subsequently, and at its November term, this court
entered an order on claimant to show cause why the com-
plaint should not be dismissed for want of prosecution.
Thereafter, on December 6, 1945, hearing was had, and
the transcript of testimony was filed on April 3, 1946.

From the report of the Department of Public Wel-
fare, it appears that claimant entered the employ of the
Chicago State Hospital in February, 1928; that an injury
to claimant was reported to the Department as’having
occurred on February 8, 1944. A copy of the report of
the injury, made by Dr. B. Cohen, Staff Physician of the
Chicago State Hospital, to the Department of .Public
Welfare, under date of February 8, 1944, shows that
claimant, on that date, while working in the general din-
ing room of the Chicago State Hospital, accidentally
slipped and fell, and that the fall resulted in “tenderness
about left wrist’”” with “no treatment necessary.” The
injury was classified as trivial.

Claimant, testifying on her own behalf, testified in
part as follows :

“Q. You were working for the Chicago State Hospital in February,
1944; did anything unusual happen to you while worklng
there at that time?

A. Yes.
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Now, tell us when did this happen, this unusual occurrence?
The 18th of February, | do believe.

You are not sure?”

Well, my dietician gave me the date, too, she has it down.
What is the name of your dietician?

Miss Teller.

Is she your head nurse?

She was then, but she is not there now.”

>O PO PO PO

She further testified, that while helping one of the
patients, she slipped and fell, injuring her spine, her
right foot at the ankle, and her left-wrist; that she was
sent to the hospital, where she was interviewed by Dr.
Cohen; that she told Dr. Cohen that she had hurt her
spine and her foot and her wrist; that Dr. Cohen exam-
ined her wrist and said, “I think you will be all right,
Mrs. Carlson.’’; that he made no further examination;
that she saw him two days later, at which time he exam-
ined her foot, and suggested she take diathermy treat-
ments; that she took five such treatments, and saw Dr.
Cohen each time, excepting once when he was not in the
hospital.

Claimant also testified that during Dr. Coheii’s
absence another Doctor examined her foot; that he said,
“My, my, you got a very serious blood clot in your foot”;
that he ordered an X-ray taken; that after the X-ray
was taken, the unnamed doctor ordered her to bed; that
she stayed home the following Saturday and Sunday,
returning to the hospital on Monday, and went to0. bed;
that Dr. Cohen came to see her on Wednesday, examined
her right leg, and ordered medication. On the following
Friday, she testified, Dr. Cohen said she could go home,
but should return to the hospital on Sunday; that when
she went home her foot was paining her, and her hus-
band insisted she see another doctor, also unnamed. She
consulted this doctor only once, and testified that he said,
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“Lady, you should be in bed. You have a very serious
blood clot.”

Claimant, however, returned to the hospital on Sun-
day, saw Dr. Cohen again on Wednesday, and remained
in the hospital, under Dr. Cohen’s care, for a period of
twenty-one days.

During that period, she testified, another Doctor
came to see her, also unnamed, who was said to be a
blood clot specialist; that he told her, ‘‘Mrs. Carlson, |
am going to try to get you well;” that he gave her shots
in the arm and other medication; that at the end of the
twenty-one days she went home, “because the doctor who
said he would get me well, they would not let him in the
hospital.” She testified, however, that this same doctor
had been called for her by the hospital, and that he was
on the hospital staff. She testified that he said she had a
sprained ankle, and wrapped her foot from the toes to
the knees.

These wrappings were subsequently taken off by a
Doctor Vaughan, whom claimant employed when she re-
turned home at the end of the twenty-one day period.
She testified that Dr. Vaughan wrapped both of her feet
and legs in ice, and kept them in ice for nine weeks ; that
she remained in bed at home continuously for five
months; that Dr. Vaughan came to see her every day “at
first”, and about twice a week after her condition im-
proved.

Claimant testified that her right leg now ‘‘is very
bad;” that ¢‘it just gives away on me and when | walk
it don’t bend in here;” that it is stiff in the ankle; that
it swells when she walks on it, or when she stands on her
feet all day. She stated that she wears a rubber stocking
and when asked if she ever had any trouble with her
right leg prior to this fall, stated; “I never did.”
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Upon further examination in regard to the date of
the alleged injury, claimant again testified that she
cheeked the date of the fall with her head nurse; that
February 18th was the date given to her, and was the
date which appeared in a record book kept by this nurse.
The nurse,'however, was not called as a witness, nor the
record produced.

Dr. Albert C. Field, called as a witness on behalf of
claimant, stated that he examined claimant on December
30, 1944; that he found the movements of her back were
fairly well performed; that after bending forward and
assuming the erect position, there was some spasticity of
the lumbar muscles; that claimant complained on manip-
ulation on the lumbar region; that both legs were dis-
colored, reddened in appearance ;that there was evidence
of a marked circulatory disturbance; and that claimant
had a phlebitis in both legs, an inflammatory condition
of the veins of the legs, and a thrombosis. He testified
that such a condition could be caused by a fall, and when
asked if it were permanent, stated that it might be ¢‘some
improved, but it would be a long time in doing it.” On
cross-examination Dr. Field stated that he was testify-
ing as to an injury supposed to have occurred on Feb-
ruary 18,1944; that he knew nothing of the injury except
that claimant fell and injured her right foot and back;
that he knew nothing of an injury occurring on Februbry
8th, 1944.

Dr. Benjamin Cohen, called as a witness for the re-
spondent, testified that on the 8th of February 1944, he
was a member of the staff of the Chicago State Hgspital;
that on that date he had a complaint that claimant had
received an-injury; that claimant told him she acci-
dentally slipped and fell while working in the general
dining room; that upon examination he found a tender-
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ness about the left wrist; so trifling as to make treatment
unnecessary. He stated he found no thrombosis, and no
serious injury. He also testified that claimant had been
a patient at the hospital on numerous occasions, both
before and after the 8th of February, 1944; that she was
hospitalized on March 4, 1944 for a period of twenty-one
days; that she was treated by Dr. Ruess, a gynecologist,
because at that time she complained of a generalized
tenderness throughout her body, mostly her legs. On
cross-examination, Dr. Cohen testified that from an
examination on March 7th; he found a non pitting odema
in claimant’s legs which is generally due to a heart con-
dition, but he found no indication of a thrombosis or
phlebitis. He stated that claimant was very obese at the
time of the alleged disability; that a thrombosis might
be due to obesity because of the pressure on the veins,
varicose veins being a prominent cause of phlebitis. On
re-direct examination, Dr. Cohen stated that claimant
made no complaint of an injury to her legs on February
8th.

The claimant was subsequently re-called, and testi-
fied that since her employment at Chicago’State Hospital
she had broken her left wrist, had injured her ribs, had
had her gall bladder removed, had had one kidney re-
moved, had broken her arm, and had had an emergency
operation for appendicitis. Upon re-cross examination
she testified that in January, 1944 she employed one Dr.
Corbett as her physician. She could not recall the specific
date in January, but stated that she knew “it was when
Sonja Henie was here,” about the middle of January;
that she saw Dr. Corbett three times, having gone to him .
after the fall she sustained in the Stadium when she went
to see Sonja Henie and fell down and bruised both knees.

From the record, it is clear that claimant has a bad
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medical history; that she had a fall in Janundry, 1944,
serious enough to require medical treatment; that she
fell while in the course of her employment on February
8th, 1944; that the only injury apparent on February 8th
was an injury to her wrist. The record is conflicting as
to whether or not there was a subsequent injury on the
18th of February, and as to the cause of the resulting
disability. The testimony of the claimant is contradictory
and wholly unsatisfactory.

Respondent's records show only the injury of Feb-
ruary 8, 1944, an injury which the examining physician
characterized as trivial. The testimony of the examining
physician also clearly shows that a month later his
examination did not disclose the condition' which claim-
ant insists resulted from an injury, not on February 8th,
but on February 18th, 1944. Neither the head nurse who
was alleged to have a record of the date of the injury,
nor Dr. Ruess, whom the records show was available,
and who treated claimant at the Chicago State Hospital,
nor Dr. Vaughan, whom she selected and employed, and
who treated her at home after she left the hospital, was
called by claimant as a witness. 'Instead she produced a
physician who examined her almost a year after the
alleged injury, and whose opinion and diagnosis in part
~ wag based on subjective symptoms.

‘Claimant has the burden of proving the causal con-
nection between the accident and the condition or in-
capacity which constitutes her claim for compensation.
Sanitary District v. Industrial Commission, 343 111. 236 ;
Sears Roebuck & Company v. Industrial Commission,
334111. 246; Mandell v. State,12C. C. R. 29. Liability can
not rest upon imagination, speculation or conjecture, but
must be based upon facts established by a preponderance
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of the evidence. Springfield District Coal Company v.
Industrial Commission, 303 Ill. 528.

The court is of the opinion that claimant has not.
sustained her burden of proof; that any liability in this
case would be based, not upon facts, but upon conjecture.

An award is therefore denied.

A. M. Rothbart Court Reporting Service, has filed a
claim for taking and transcribing the testimony in this
case. The charges in the amount of $57.00 are fair,
reasonable and customary. An award is therefore entered
in favor of A. M. Rothbart Court Reporting Service in
the amount of $57.00.

(No. 3919—Claim awarded $1,340.65.)

DeaN Tummers, Claimant, vs. STATE oF ILLINoIS, Respondent.
Opinion filed September 12, 1946.

DixoN, Deving, BRAacken & Dixon, Dixon, lllinois,
attorneys for claimant.

Georce F. Barrett, Attorney General; Wwm. L.
Morcan, Assistant Attorney General, of counsel, for
respondent.

WORKMEN’S COMPENSATION act—attendant at Dixon State Hospital
within provisions of—when award may be made under for temporary
total liability and permanent partial loss of use of right hand. Where
attendant at Dixon State Hospital, in separating two patients engaged
in a fight, was bitten by ‘one of them on her right hand, resulting in
temporary total disability and permanent partial loss of use of said hand,
an award may be made for compensation therefor, in accordance with the
provisions of the Act, upon compliance by said employee with the re-
quirements thereof and proper proof of claims for same.

Damron, J. °

This is a claim for benefits under,the Workmen’s
Compensation Act.

The evidence discloses that claimant was first em-
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ployed by the respondent at the Dixon State Hospital,
- Dixon, lllinois, as an attendant, on September 29, 1941
and worked continuously for the respondent until the
~ 17th day of August 1944,

.The evidence further discloses that on the last men-
tioned date, this claimant, in attempting to separate two
patients at said hospital who were engaged in a fight,
was bitten by one of the patients on her right hand.
Claimant testified that her right hand had been burned
from lye in 1925, which left a scar on this hand but she
had full functional use of it. The injury received by her
~on August 17, 1944 injured the scar tissue which was

. present due to the lye burn.

Considerable surgery was performed on claimant’s
right hand and skin was grafted thereto. She was hos-
pitalized for a considerable length of time, due to this
injury, from August 17, 1944 to January 1945. She
attempted to work during that month and did perform
her duties as an attendant for four days when she again.
found she required hospitalization. She was unable to
resume her employment thereafter until August 1, 1945
_upon which day she resumed her employment for_the
respondent and continued thereafter until December 1945
when she was discharged from her employment by the
respondent.

The amended report of the Department of Public
Welfare discloses that claimant’s annual wages for one
year preceding this injury amounted to $1,364.81 and
that the Department paid to the claimant, from the date
of her injury until she resumed her employment, as
temporarye total compensation, the sum of $489.50; this
excludes the sum of $16.13 which was paid to claimant
for salary for four days’ employment during January
1945.
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The evidence discloses that at the time of claimant’s
injury she was a widow and had one child aged 9 years
fully dependent upon her for support.

The medical testimony discloses that at the time the
evidence was taken on May 28,1946 claimant had suffered
a 25% total permanent loss of use of her right hand due
to said injury.

We calculate that from the date of the injury,
August 17, 1944 until claimant was able to resume her
employment was 49 weeks and 6 days. However, claimant
reported for work in January 1945, worked for respond-
ent four days during that: month for which she was paid.
She, therefore, is entitled to temporary total compensa-

.tion for 49 weeks and 2 days and is also entitled to, be
compensated for a 25% permanent loss of use of the
injured hand.

Her annual wages being $1,364.81, her average
weekly wage would be $26.24. Her weekly compensation
rate, therefore, based on 17%% increase and a 5% in-
crease for a dependent child, would be $16.19. We find,
therefore, that claimant is entitled to the sum of $797.93
for temporary total compensation for 49 weeks and 2
days, from which must be deducted the sum of $489.50
paid by respondent to claimant as temporary compensa-
tion during this period, leaving a balance due claimant
for temporary total compensation in the sum of $308.43;
claimant having suffered a 25% permanent partial loss
of use of her right hand would be entitled to 4214 weeks
at $16.19 or the sum of $688.07, making a total amount
due to claimant for temporary total and specific loss in
the sum of $996.50 as provided by Section 8 (Paragraphs
e, j, 1, and m) of the Act.

We further find from the evidence that all medical, .
hospital and surgical services have been furnished by
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the respondent with the exception of the sum of $344.15
which represents professional service rendered at the
Murphy Clinic, Dixon, Illinois, for a series of surgeries
of skin graftings, medications and dressings rendered to
client by Dr. David L. Murphy of said Clinic, which
amount we find to be fair and reasonable for the services
performed.

An award is therefore entered in favor of claimant
in the sum of Nine Hundred and Ninety-Six Dollars and
Fifty Cents, ($996.50) all accrued and payable in a lump
sum to her and a further sum of Three Hundred Forty-
Four Dollars and Fifteen Cents ($344.15) for the use of
Dr. David L. Murphy, making a total award of One
Thousand Three Hundred and Forty Dollars and Sixty-
Five cents ($1,340.65).

(No. 3932—Claim denied.)

WiLLiam W. STuenHEL, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed May 14, 1946.

Petition of claimant jor rehearing denied September 14, 1946.
H. C. StrauscHILD, for claimant.

Georce F. BarreTT, Attorney General, for respond-, |
ent.

Wwm. L. Morcan, Assistant Attorney General,.of
counsel.

WORKMEN’S COMPENSATION Act—making claim for and filing appli-
cation for compensation within time fixed an Section 24 of, condition
precedent to the right to maintain proceedings under. Where no com-
pensable time was lost, and no temporary compensation was due or paid
claimant under the Act, and no application for the same is filed within
time fixed therein, court is without jurisdiction to proceed with hearing
on claim filed thereafter and the same must be denied.



Damron, J.

This complaint was filed on the 26th day of Septem-
ber 1945, seeking an award under the provisions of the
Workmen’s Compensation Act. On October 4, 1945, the
respondent, through its Attorney General, filed a motion
to dismiss the complaint, based on the premise that it
appeared on the face of said complaint that the cause of
action was barred by the statute of limitations. Before
the motion to dismiss had been passed upon by this Court,
the claimant, by authority of Rule 14 of this Court, filed
an amended complaint on October 27, 1945, which com-
plied with the rules of this_.Court and cured the objection
raised by the respondent in reference to the statute of
limitations. This Court, at the November 1945 term,
denied the motion of the.Attorney General to dismiss
this claim.

The record as completed, now consists of the follow-
ing: complaint, motion of respondent to dismiss, the
statement, brief, and argument, notice to call up motion
to dismiss, motion of claimant to dismiss- or overrule
respondent’s motion to dismiss, amendment to complaint,
opinion of this Court denying motion to dismiss the com-
plaint, evidence on behalf of claimant and waiver of brief
and argument of both claimant and respondent.

On February 27, 1946 the evidence was taken of
claimant in support of the amended complaint. At that
time, a stipulation was entered into by and between the
parties which is in words and figures as follows:

“We can agree that William W. Stuenkel was employed by the
Division of Highways on July 5, 1944 as a section foreman; that on
that date an accident and injury occurred; that the Division of High-
ways and the employee are operating subject to the Workmen’s Com-
pensation Act; that notice and demand were made as provided by the
Workmen’s Compensation Act; that the petition herein was filed within

two years of the date of the accident as provided by law; that his
salary, exclusive of overtime, for.the preceding year was $1,170.85;



36

that the Claimant was forty-five years old at the time of the accident,
was married and had no children under the age of sixteen dependent
on him for support.

It is also stipulated by and between the parties hereto that the
departmental report shall stand as the evidence of the respondent in
this case.” ”

It is to be noted that the original complaint in this
case was filed by claimant on September 26, 1945 and the
- amendment to the complaint was filed on October 27,
1945. The amendment to the complaint alleges, “that
during said time claimant attempted to perform his
duties and during part of said time he was not able to
perform his duties and for the remainder of said four
months he was not able.to fully perform his duties be-
cause of the condition of his hand ; that during said time;
with knowledge of claimant’s injury and without denial
of liability, claimant was paid’his full salary which said
payments claimant regarded as compensation for his in-
jury.”
During the course of examination of claimant, the
following questions were propounded to him on direct
examination :

“Q—You returned to work right after the accident?

A—That is correct.

Q—You kept on working?

A—That is correct.

Q—Did you do your usual work?
' A-1I did my usual work but not as well as I could do it before.”

- On cross examination the following questions were

propounded to claimant:

“Q—During all that time you received your full pay?

A—That is also correct.”

Section 8, paragraph D of “An Act to create the

Court of Claims and to prescribe its powers and duties,”
approved July 17, 1945, provides:
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“All claims against the State for personal injuries or death arising
out of and in the course of the employment of any State employee and
all claims against the Board of Trustees of the University of Illinois
for personal injuries or death suffered in the course of, and arising out
of the employment by the Board of Trustees of the University, the
determination of which shall be in accordance with the substantive
provisions of the Workmen’s Compensation Act or the Workmen’s
Occupational Diseases Act, as the case may be.”

Section 24 of the Workmen’s Compensation Act pro-
vides :
we FoOX provided, no proceedings for compensation under this
Act shall be maintained unless claim for compensation has been made
within six months after the’accident, provided, that in any case, unless
application for compensation is filed with the industrial commission
within one year after the date of the accident, where no compensation
has been paid, or within one year after the date of the last payment of .
compensation, where any has been paid, the right to file such applica-
tion shall be barred; * =- #%»

This Court has no jurisdiction to hear and determine
a claim under the Workmen’s Compensation Aect where
the claimant has failed to comply with the limitations of
time of Section 24 of said Act: Henderson vs. State, 12
C. C. R. 3; Boismenue vs. State, 12 C. C. R. 36; Chiaravs.
State, 12 C. C. R. 41; Koleita vs. State, 12 C. C. R. 217;
Roebuck vs. State, 12 C. C. R. 236; Scott vs. State, 13 C.
C. R. 163.

The above cases cited were rendered by this Court
under Section 6 of the former Act of the General Assem-
bly which was approved June 25, 1917 and repealed on
June 17, 1945. Rule 6 provided as follows:

“To hear and determine the liability of the State for accidental
injuries’or death suffered in the course of employment by any employee
of the State, such determination to be made in accordance with the
rules prescribed in the Act commonly called the “Workmen’s Com-

pensation Act,” the Industrial Commission being hereby relieved of
any duty relative thereto.”

It has also been repeatedly held by the Illinois
Supreme Court that compliance with the provisions of
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Section 24 of the Compensation Act is a condition pre-
cedent to the right to maintain proceedings under the
Compensation Act. City of Rochelle vs. Industrial Com-
mission-, 332 Ill. 386; Inland Rubber Company vs. In-dus-
trial Commassion, 309 I1l. 43; Simpson vs. State, 10 C. C.
R. 394; Baker vs. State, 10C. C. R. 111

It was not the intention of the Legislature when the
Court of Claims Act was passed and approved, July 17,
1945, to modify or amend the Workmen's Compensation'
Act and we hold that Section 8, paragraph D of the Court
of Claims Act is to be read in conjunction with Section
24 of the Illinois Workmen's Compensation Act and a
claimant is required to follow the substantive provisions
of the Act to confer jurisdiction on this Court to hear

and-determine the claim.
The evidence shows that this claimant was injured

on July 5, 1944; that claimant lost no compensable time
from the date of injury until the filing of the original
complaint in this case and therefore no temporary com-
pensation was due or paid to him by the respondent.

The original complaint was filed with the Clerk of
this Court on the 26th day of September 1945, more than
one year subsequent to the accidental injury sustained
by claimant.

This claimant having failed to comply with the pro-
visions of Section 24 of the Act, his claim must be denied.

Claim dismissed.

(No. 3933 —Claimant awarded $4,285.29.)

Dr. CHARLES AHRONHEIM, Claimant, vs. StaTe oF lLLINOIS,
Respondent.

Opinion filed September 12, 1946.
PauL C. Ross and Frank M. MarToccio, of Chicago,
for claimant.
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Georce F. BarretT, Attorney General, and WiLLiam
L. Morean, for respondent.

WORKMEN’S COMPENSATION acT—doctor employed at Eigin State
Hoaspital wathin provisions of —when award may be made for temporary
total disability and permanent and complete loss of use of right arm.
Where a doctor employed at Elgin State Hospital, sustains accidental
injuries, arising out of, and in the course of his employment, resulting
in temporary total disability and permanent loss of the use of his right
arm, an award may be made for compensation therefor, 1n accordance
with the provisions of the Act, upon compliance by said employee with
the requirements thereof and proper proof of claim for same.

Eckert, C. J.

On December 18th, 1944, claimant, Dr. Charles
Ahronheim, while in the employ of the respondent at the
Elgin State Hospital fell on a slippery side walk on the
hospital grounds and injured his right shoulder and
back. The injury caused pain in claimant’s back, and
grew increasingly worse until the 10th of January, 1945,
when claimant reported to Dr. Green of the Hospital
Staff, who put claimant’s right arm in a sling. The re-
port made at that time to the Department of Public Wel-
fare classified the injury as serious and described it as:
“small area of swelling at anterior edge of the right
deltoid muscle, nutritional disturbance of the-right 4th
and 5th finger nails.”’

Claimant’s arm remained in a sling until some time
in July or August, without improvement. Diathermy
treatments, in the meantime, were given to claimant at
the Sherman. Hospital in Elgin, and claimant was hos-
pitalized at the Elgin State Hospital for eight days
under the care of Dr. Green, Dr. Reid and Dr. Leibert.
Claimant left the employ of the respondent on the first
of May, 1945.

The report of the attending physician, made to the
Department, indicates that the condition of claimant’s
shoulder had not improved when he was last examined
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by Dr. Green on April 30th, 1945, and the prognosis was
that the condition might become chronic.

After claimant left the Elgin State Hospital, he con-
tinued to consult various doctors in the hope of obtaining
relief, but without success. The services of these various
physicians were all secured at claimant’s own election.
At the time of the hearing, on October 29, 1945, the pain
in claimant’s shoulder had not lessened, and he testified
that it was alleviated only by the use of sedatives and
hypnotics. His postero-lateral abduction was restricted,
and he was unable to close or make a fist. He testified
that the fingers of the right hand were partially numb,
as if they were covered with silk, and stated, that in his
work as a physician, his right hand and arm are entirely
useless.

Dr. George Green, the attending physician, testified
that he had no knowledge as to the fall which occasioned
the injury, but stated that the condition now existing, as
described by the claimant, might be a result of an injury
such-as claimant stated he received. Dr. Green, just prior
to the hearing, found claimant unable to lift his right arm
anteriorly above the level of the shoulder; found claim-
ant limited as to lateral abduction; found claimant un-
able to place his right hand behind his back; found claim- .
aht had atrophic changes of the finger nail of the right
fourth finger, and the ring finger; and found a small
lump at the anterior border of the right deltoid muscle
near its insertion on the humerus. Dr. Green stated that
it was unlikely that such a condition would occur from
anything other than an injury. He considered the condi-
tion chronic.

Dr. S. |. Weiner testified that he examined the claim-
ant on October 29, 1945, at which time he took an X-ray
of both claimant’s shoulders. These X-rays were ad
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mitted in evidence, and show claimant’s left shoulder
perfectly normal, but show, as to the right shoulder, cal-
cification around the margin of the glenoid fauca of the
scapula, and calcifications over the greater tubercle of
the head of the humerus, and streaks of calcification
across the heads of the humerus proper.

Dr. Weiner also testified that he had made a medical
examination of claimant which disclosed an atrophy of
the right upper extremity, localized tenderness from the
angle of the shoulder and over the anterior part of the
shoulder and the region of the coracoid process of the
scapula. His diagnosis was traumatic periarthritis of
the right shoulder, and he stated that it was definitely of
a traumatic nature because it is confined to the peri-
articular structures and not to the articular structure.
Dr. Weiner stated that in his opinion the condition is
permanent, and that there is a total functional loss of
use of claimant’s right arm.

At the time of the injury, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the course of claimant’s employment. During the year
immediately preceding the injury, claimant’s salary to-
taled $2,760.00. Claimant, although unable to work from
January 10, 1945, to May 1,1945, received his full salary
in the amount of $899.33.

Claimant’s average weekly wage was $53.07, and his
compensation rate is therefore $17.63. The court is of
the opinion that he is entitled to an award for temporary
total disability for a period of 15 5/7 weeks, or the sum
of $277.04.

The court is also of the opinion that claimant has
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suffered a complete loss of use of his right arm. He is
therefore entitled to an award, for such loss of use, of
$17.63 per week for a period of 225 weeks, or the sum-of
$3,966.75.

A. M. Rothbart Court Reporting Service is entitled
to payment of $41.50 for reporting the testimony at the
hearing.

No award can be made for medical ‘expenditures,
since claimant elected to secure these services at-his own
expense.

An award is therefore entered in the total sum of
$4,285.29, from which must be deducted moneys paid to
the claimant by respondent during the period of January
10, 1945, to May 1, 1945, being the sum of $899.33, leaving
a balance of $3,385.96, payable as follows.:

a) the sum of $41.50 to A. M. Rothbart Court Reporting Service,
forthwith.

b) the sum of $1,256.77 to claimant, forthwith.

c) the sum of $2,087.69 to claimant in weekly installments, begin-
ning on the 12th day of September, A. D. 1946, at the rate of $17.63 per

week for a period of one hundred and eighteen weeks, with an addi-
tional final payment of $7.35.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning
the payment of compensation awards to State em-
ployees. --

(No. 3939 —Claimant awarded $2,615.66.)

.Harrierre E. BaiLEy, Claimant, vs. STATE oF lLLINOIS,
Respondent.

Opanaon filed September 12, 1946.
White & Ineram, for claimant.

Georce F. BarrerT, Attorney General; C. ArTHUR
NeseL, Assistant Attorney General, for respondent.

]
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INHERITANCE Tax—ewhen an award for refund of inheritance taz
erroneously paid to State Treasurer— may be made— Inheritance Tax
Act— Section 10. Where it appears that an inheritance tax was paid on
intestate estate and that subsequently and about ten years later a Will
of the decedent was found and probated, which contained substantial
bequests to charity with resulting changes and savings in the inherit-
ance tax and where it further appears that claimant was not guilty of
laches or lack of diligence but did immediately file his claim in apt time
under the general Statute of Liniitations applicable to claims filed in
the Court of Claims, an award for refund of said inheritance tax er-
roneously. paid to the State Treasurer, is justified.

SamE—Jurisdiction—Court of Claims—has no jurisdiction ‘to hear
or determine claims for which there exists a remedy in courts of gen-
eral jurisdiction—but will assume jurisdiction when such other reme-
dies cease to exist and where claim is filed n apt time under the general
Statute of-Limitations applicable to claims filed in Court of Claims.
Where the County Court, because of the lapse of ten years, was without
jurisdiction to correct the error inadvertently made, and was without
jurisdiction to modify the order and assessment— it was proper to file
a claim for refund of inheritance taxes erroneously paid, in the Court
of Claims.

Same—Construction—Inheritance Tax Act— Section 10— The two
year period of limitations affectsonly the time of .applying for refund
from the State Treasurer — it does not commence to rus until the party
to be barred has had @ right to imvoke the aid of a court to enforce his
remedy. The decisions of this Court construing the limitations of Sec-
tion 10 of the Act, establish a precedent for the allowance of a refund
for inheritance tax erroneously paid to the State Treasurer when filed
in apt time.

EckerT, C. J.

On September 14, 1934, Elizabeth Ginn died a resi-
dent of Moultrie County, Illinois. Her estate was ad-
ministered as an intestate estate in the, County Court of
Moultrie County. The final report of the administrator*
was filed on September 23, 1935; and an order was en-
tered by the court approving the report. and directing
distribution of the assets of the estate to Harriette E.
Bailey, as niece and sole heir of the decedent.

OnJanuary 2, 1935, during course of administration,
the administrator filed an inheritance tax return in the
County Court of Moultrie *‘County, and on February 6,
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1935, after due notice, an order was entered by the court
assessing an inheritance tax upon a net estate of $52,-
283.18. A total tax in the amount of $3,742.65 was
assessed against Harriette E. Bailey, and this amount
was paid from the estate to the County Treasurer of
Moultrie County on February 13, 1935.

On August 10,1945, a conservator appointed for one
Ella- R. Harbaugh, the widow of Frank Harbaugh, for-
merly an attorney at Sullivan, Illinois, found in the pos-
session of Mrs. Harbaugh a will of Elizabeth Ginn, which
had been drawn by Frank Harbaugh in his lifetime. The
will made charitable bequests, which it is conceded are
not subject to an inheritance tax, totaling $33,000.00. On
August 18, 1945, the will, together with a petition for
probate by the Trustees of the Methodist Church of
Sullivan, one of tlie charitable beneficiaries, was filed in
the County Court of Moultrie County. On September 17,
1945, Harriette E. Bailey entered her appearance in the
probate proceedings, filed her answer to the petition, and
consented to an immediate hearing. An order was there-
upon entered admitting the will to probate, and directing
that no letters be issued because Harriette E. Bailey had
paid the full amount of the bequests, and all costs and
expenses of the probate proceedings.

Because of the subsequently discovered will contain-
ing-the charitable bequests, the inheritance tax paid by
the administrator of the estate of Elizabeth Ginn, de-
ceased, and which was deducted from the residue dis-
tributed to Harriette E. Bailey, was excessive in the
aggregate amount of $2,615.66. The claimant, Harriette
E. Bailey, now seeks a refund of such excess from the
State of Illinois.

Section 10 of “An Act to tax gifts, legacies, inherit-
ances, transfers, appointments and interests in certain
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cases, and to provide for the collection of the same, and
repealing certain Acts therein named,”” (approved June
14, 1909), as subsequently amended, provides as follows :

“When it appears that errors have inadvertently occurred in the
inheritance tax proceedings resulting in an erroneous amount of tax
paid to the State Treasurer, such errors may be corrected and the
order of assessment modified accordingly in a proper proceeding, and
the executor, administrator or trustee, person or persons, corporation
or corporations, who have paid such tax in error, shall be entitled to
a refund from the State Treasurer of the amount of such tax erroneously
paid: Provided, that this section shall not apply to any errors in the
valuations of the property of the decedent as appraised, or in the rules
of law applied in determining the taxability of the several successions:
Provided, that all applications for the repayment of any tax under this
section shall be made within two years from the date of such payment.”

The error which occurred in the inheritance tax pro-
ceedings in the Elizabeth Ginn estate was clearly inad-
vertent, without fault on the part of the claimant, or any
interested party, and resulted in the payment of an
erroneous amount of tax to the State Treasurer. Under
this section of the statute, such an error may be cor-
rected, and the.order of assessment modified accordingly
in a proper proceeding, and the person who has paid such
tax in error is entitled to a refund from,the State Treas-
urer in the amount of the tax erroneously paid.

This court bas consistently held that it has no juris-
diction to hear and determine claims for which there
exists a remedy in courts of general jurisdiction. (Farme
Bureau 0¢ Co. Inc. v. State of Iltinois, 14 C. C. R. 153.)
But Section 10 provides that all applications for repay-
ment under that section must be made within two years
from the date of payment. It was manifestly impossible
for this claimant to make application for refund within
the statutory period. The County Court of Moultrie
County, after the lapse of more than ten years, was
without jurisdiction to correct the error inadvertently
made, and was without jurisdiction to modify the order

—3
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and assessment. The State Treasurer, likewise, no longer
had any authority to consider an application for refund.
Since no remedy existed in courts of general jurisdiction,
the claim was properly filed in this court, and since it
originated when the will of Elizabeth Ginn was probated,
it was filed in apt time under the general statute of limi-
tations applicable to claims filed in the Court of Claims.

The only objection which can seriously be urged is
that since the claim arises under Section 10, and since
two years have elapsed from the date of the payment of
the tax, claimant is also barred from claiming a refund
in this court.

Although this precise question has not previously
been determined, there are numerous cases in which this
court has made awards for refunds of inheritance taxes.
Prior to the 1933 amendments to the Inheritance Tax
Act, It was customary to make application for refunds
under Sections 8, 10, and 25 of the Act in the Court of
Claims. The application was made directly to this court
because there were no provisions in the Act for re-
determination of the tax in the County Court. And prior
to the 1933 amendment, Section 10 was the only section
providing for refunds which contained a time limitation.

Section 10 of the Act, prior to the 1933 amendment,
-provided :

“When any amount of said tax shall have been paid erroneously to
the State Treasurer, it shall be lawful for him, on satisfactory proof
rendered to him by said County Treasurer of said erroneous payments,
to refund and pay to the executor, administrator or trustee, person or
persons who have paid any such tax in error, the amount of such tax
so paid: Provided, that all applications for the re-payment of said tax
shall be made within two years from the date of said payment.”

This section of the Act was considered by this court in
numerous cases. In Griffith v. State of Illinois, 2 C. C. R.
128, at page 131, the court said:
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“The difficulty encountered in this regard, however, is the require-
ment of said section ten, that application for repayment must be made
within two years from the date of payment. In this case, payment was
made to the county treasurer, April 26, 1907, and the two years’ limita-
tion therefor had run April 26, 1909. The evidence further shows, that
neither quring that period, nor afterward, was any application made
to the State Treasurer for repayment, either by the county treasurer
of Cook County, or the claimant, and the question therefore arises,
whether claimant is barred of recovery in this cause by limitation.

“Section ten, referred to above, is somewhat vague and uncertain
as to the manner in which application for repayment is to be made, or
as to the person by whom or to whom such application is to be made.
As conditions precedent to repayment, two incidents are to concur:
First, the county treasurer is to render to the State Treasurer satisfac-
tory proof of the erroneous payment and, secondly, an application is to
be made for repayment, but whether application is to be made by the
payer to the county treasurer, by the payer to the State Treasurer, or
by the payer to the county treasurer and then by the county treasurer
to the State Treasurer, is not at all evident from the context.

“It would seem to be the most natural method, however, for the
person who had erroneously paid the tax to the county treasurer, to
apply for repayment to the very same officer to whom payment in the
first instance was made, and that the county treasurer, who is presumed
to have paid this erroneous tax to the State Treasurer, would there-
upon make proof of the erroneous payment to said State Treasurer and
the latter officer then make repayment.

“Again, under section ten referred to, repayment is to be made .by
the State Treasurer upon satisfactory proof being made to him, by the
county treasurer, of the erroneous payment. It is unlikely that the
county. treasurer would render such’proof, unless application were
first made to him for repayment by the party erroneously paying the
tax, notice of the erroneous payment being thus brought to his atten-
tion, and it is not unreasonable to suppose that this is the application
which is intended should be made within the two years period.

“There is no definite direction in section ten as to this matter of
application, and there is nothing in the section to indicate that the
application is to be accompanied by any formality. In this case, at the
time the tax was paid, claimant expressed protest by endorsing the
same on the check. This protest was followed by an appeal by the
claimant, from the order of the county judge, fixing this tax and by
the time the county court rendered its opinion that part of the tax was
illegal, the limitation had run. There was no laches or lack of diligence
on the part of claimant. She was protesting against the payment all
the time and was seeking relief from the same by the only legal remedy

at hand, following her remedy to the Supreme Court of the State. Her
acts and conduct In the matter constituted a constructive application

of the very strongest kind and was of a continuing character.”
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An award for the excess tax was made.

Section 10 of the act was again considered in the case
of Weller and Klick v. State of Illinois, 3C C. R. 2. In
that case, one George Weller, on January 4, 1898, con-
veyed a life estate in land to Henry Lorenz by deed, with
remainder in the child or children of Katherine Lorenz,
daughter of the grantor and wife of the grantee, the
grantor reserving to himself, however, the possession
and use of the real estate during his lifetime. On March
30, 1910, George Weller died testate, leaving Mina
Lorenz, the daughter of Katherine Lorenz, as his only
heir. His will devised a life estate in the same property.
to Mina Loreiiz and Lillie Lorenz, and the claimants,
Weller and Klick, were appointed trustees of the estate
of Mina Lorenz and Lillie Lorenz. Lillie Lorenz, how-
ever, died before the testator, leaving Mina Lorenz as the
sole devisee. Inheritance tax proceedings were had, and
tax paid, in accordance with the will, on the beneficial
interest of Mina Lorenz. The tax was paid t0 the County
Tceasurer on September 22, 1910, and subsequently paid
by him to the State Treasurer.

On June 10, 1912, the claimants, Weller and Klick,
as trustees, filed their report in the Circuit Court of
Logan County. Mina Lorenz filed objections, claiming
that $188.09 of the tax paid had been erroneously paid,
in that it was an assessment against property taken by
her under the deed, and denying that her title was a life
estate under the will. The Circuit Court over-ruled the
objections, but upon appeal to the Supreme Court, at the
April, 1915 term, it mas held that $188.09 of the inherit-
ance tax paid by the testamentary trustees had been
erroneously assessed against the beneficial interest of
Mina Lorenz, and erroneously paid to the County Treas-
urer. Thereafter, the claimants revised their report in
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accordance with the order of the Supreme Court, and
made application to the State Treasurer for a refund,
which was refused.

Claim was then filed in this court, and the claimants
argued that the two-year statute of limitation contained
in Section 10 of the Inheritance Tax Act was not a bar
because the statute did not begin to.run until the date’of
the final determination by the Supreme Court in 1915.
This court, in its opinion; pointed out that the claimants
had acted in good faith, and had followed the advice of
counsel in the payment of the inheritance tax. On page
3, the court said: .

Vi

“. . . Itis arule of statutory construction that a statute of limi-
tations shall be strictly construed, and it has been further said as in
Stanninger V. Taber, 103 I11. App. 133, ‘The statute of limitations affects
only the remedy, and does not commence to run until the parties to be
barred have a right to invoke the aid of the court to enforce their
remedy.’

“The Supreme Court found in 1915, that this tax was erroneously
paid. Previous to that time claimants were of the belief that it had
been properly paid, and in this belief they were supported by the advice
of their counsel as well as the findings of the Circuit Court. After the
entering of the judgment of the Circuit Court, wherein it was found
that the tax had been properly paid, claimants certainly could not have
asked for a refund and it was not until the Supreme Court in April of
1915 found that the tax had been erroneously paid, that they could pos-
sibly have filed this claim.’s

The court held that the limitation clause of Section 10
was not applicable, and entered an award for a refund.

Section 10 of the Inheritance Tax law was again con-
sidered by this court in the case of Moore <.State, 4C. C.
R. 1. James Hobart Moore died testate on July 18, 1916,
a resident of Wisconsin. Letters Testamentary were
issued in Wisconsin to Lora Moore, and no administra-
tion was had in Illinois. On October 18, 1916, the County.
Judge of Cook County assessed an inheritance tax in the
amount of $19,773.00, which was paid by the executor to
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the County Treasurer of Cook County in November, 1916.
Thereafter, on September 5, 1918, on hearing on petition,
the acting County Judge of Cook County entered a
decree finding that the order of the County Judge of
Cook County, entered on October 18, 1916, was in error
in the assessment of an inheritance tax upon the transfer
of stock of foreign corporations passing to non-resident
beneficiaries, and that the total tax assessable in said
estate was $6,307.56. On November 26, 1918, the executor
filed in the Court of Claims a claim for refund of $12,-
438.79. The respondent contended that the ‘claim was
barred by the two-year statute of limitations in Section
10. This contention was not sustained by the court. On
page 3 of the opinion, it was said: “The two-years’
limitation mentioned in section 10 aforesaid does not
affect the right of recovery in this case in this court. It
only limits the time of applying for refund from State
Treasurer.” The court held that the amount claime